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THE DECLARATION OF COVENANTS, CONDITIONS,
RESTRICTIONS AND EASEMENTS FOR
VILLAGE GARDENS VILLAGE CENTER

THIS DECLARATION OF COVENANTS, CONDITIONS, RESTRICTIONS AND
EASEMENTS FOR VILLAGE GARDENS VILLAGE CENTER (“Declaration”) is made
and entered into by Village Gardens Development Company, LLC, its successors and
assigns (“Declarant”).

WITNESSETH:

WHEREAS, the Declarant is the Owner of the following described real property:

Lots 1 through 4, Block 1; Lot 1, Block 3; Outlots H, J, M, N, and O, Village
Gardens 1% Addition, Lincoln, Lancaster County, Nebraska (collectively
referred to as Properties) and Outlots F, G, I, K, L, P, Village Gardens 1%
Addition, Lincoln, Lancaster County, Nebraska (collectively referred to as
Common Areas) and the Properties and Common Areas are collectively
referred to herein as the Village Center;

WHEREAS, the Village Center is located within Village Gardens, a Planned Unit
Development originally applied for by Village Gardens LLC and subject to approval by
the City of Lincoln, Nebraska, pursuant to the requirements of Lincoln Municipal Code §
27.60. The Village Gardens Planned Unit Development, and as it may be amended from
time to time, shall be referred to as the Village Gardens PUD;

WHEREAS, the Declarant intends by this Declaration to impose mutually
beneficial restrictions to provide for the preservation of values and amenities of Village
Center and such other Additional Property (as hereinafter defined) which may hereafter
be annexed into the jurisdiction of the Association (as hereinafter defined) for the benefit
of all Lot Owners and the Association Members (as hereinafter defined);

WHEREAS, the Declarant desires to provide a flexible and reasonable procedure
for the overall development of the Properties, Common Areas and Additional Property
and to establish a method for the administration, maintenance, preservation, use and
enjoyment of the Properties, Common Areas and Additional Property;

NOW, THEREFORE, the Declarant hereby declares that the Properties and
Common Areas are hereby subjected to the provisions of this Declaration and the
Additional Property hereafter made subject to this Declaration shall be held, sold,
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transferred, conveyed, used, occupied, and mortgaged or otherwise encumbered
subject to the covenants, conditions, restrictions, easements, assessments, and liens
hereinafter set forth, which are for the purpose of protecting the desirability of, and
which shall run with the title to, the real property subject to this Declaration, and shall be
binding on all persons having any right, title, or interest in all or any portion of such
property, their respective heirs, legal representatives, successors, successors-in-titte,
and assigns and shall inure to the benefit of each and every owner of all or any portion
thereof.

ARTICLE |
DEFINITIONS

The following words, when used in this Declaration, shall have the following
meanings:

“Additional Property” shall mean any real property and improvements lying
adjacent to or in close proximity to the Properties or Common Areas or Lots, which
Declarant may from time to time add to the provisions of this Declaration pursuant to
Paragraph 2 of Article V below.

“Articles” shall mean the Articles of Incorporation for the Association and all
subsequent amendments thereto.

“Assessments” shall mean those Assessments identified in Article 1V, Section 6
hereof and more particularly identified as General Assessments, Special Assessments,
and Specific Lot Assessments, and any other amounts or sums due by any Lot Owner
to the Association pursuant to the provisions of this Declaration and any Supplemental
Declaration including any Amendments to this Declaration and any Supplemental
Declaration.

“Association” shall mean the Village Gardens Village Center Association, a
Nebraska non-profit, non-stock, membership corporation incorporated under the laws of
the State of Nebraska, its successors and assigns.

“Association Expenses” shall mean and include the actual and estimated
expenses of operating the Association both for general and neighborhood purposes
including but not limited to any reasonable reserves and sinking funds which may be
found to be necessary and appropriate by the Board of Directors of the Association
pursuant to this Declaration and the Association’s By-Laws and Articles of
Incorporation.

“Association Maintenance Dues” shall mean and refer to those costs and
expenses associated with the on-going maintenance, repair and replacement of
landscaping, lighting, surfacing, striping, snow removal, and cleaning of certain parking




stalls, as well as future repair or replacement of landscaping, lighting, surfacing, and
striping of public access parking lots within the Village Center.

“Board of Directors” or “Board” shall mean the governing body of the Association.

“Builder” shall mean and refer to any person undertaking the construction of an
improvement on a Lot within the Properties. All Builders must be from the VGAC pre-
approved team of Builders or otherwise be approved in advance and in writing by the
VGAC.

“Bylaws” shall mean the Bylaws of the Association and all subsequent
amendments thereto.

“City” shall mean the City of Lincoln, Nebraska, a political subdivision.

“Civic, Community or Church Property” shall mean the real property designated
as Type H Lots on Exhibit “A” which is attached hereto and incorporated herein by this
reference.

“Closing” shall mean the date upon which Declarant transfers to a purchaser of a
Lot the title to a Lot.

“Common Areas” shall mean the real property designated as Outlots F, G, |, K, L
and P, and all platted private roadways and public access easements identified on
Exhibit “A”, attached hereto and incorporated herein by this reference. Common Areas
include all water features, landscaping, equipment and other improvements located
upon any Common Area real property. The private roadway and public access
easement identified as South 60th Street from Hidcote Drive south to Chartwell Drive
and located upon the real property described at Lot 1, Block 3, Village Gardens 1
Addition, Lancaster County, Nebraska, shall not be a Common Area for purposes of this
Declaration. '

“Dwelling Unit” shall mean a single unit on a Mixed-Used Property which provides
a kitchen or food preparation area, in addition to rooms and spaces for living, bathing,
sleeping and the like.

“General Assessments” shall mean Assessments levied by the Board of
Directors pursuant to Article IV, Section 6 hereof.

“Improvement” shall mean the permanent addition to or modification, remodel, or
construction of a structure on a Lot, not including landscaping plants and maintenance
and distinguished from an ordinary repair.

“Lot” or “Lots” shall mean a platted parcel of land identifiable by lot and block
number or an outlot for future development, not including any Common Areas, that is
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intended for occupancy by a use permitted by the Village Gardens PUD and fronting on
a permitted public or private street or roadway, common driveway, common walkway or
park as described in the Lots and Building Standards contained within the Village
Gardens PUD.

“Lot Development Plan” shall mean a group of written plans for development and
construction of a Lot or Improvement upon a Lot pursuant to Article 1l, Section 2, and
the Village Gardens Architectural Standards.

“Lot Owner” shall mean every person or entity who is a titleholder of record or a
contract buyer of record of a fee interest in any Lot subject to the terms of the
Declaration, excluding those parties having any interest in a Lot merely as security for
the performance of any obligation (such as a contract seller, the trustee or beneficiary of
a deed of trust, or a mortgage).

“Lot Use(s)” shall mean the primary use or uses of a Lot as determined by the
Association. Lot Use may include residential use for those Lots containing Dwelling
Units.

“Member(s)” shall mean all Lot Owners in the Village Center.

“Mixed-use Property” shall mean the real property designated as Type | Lots on
Exhibit “A” which is attached hereto and incorporated herein by this reference.

“Party Walls” shall mean each wall, including common garage walls, common
fences, common walls of attached Dwelling Units, and roofs which are placed on or
span over the dividing line between the Lots.

“Required Number of Parking Stalls” shall mean and refer to the number of
parking stalls required by the then current City of Lincoln Municipal Code Section
27.67.040 or similar ordinance by calculating one (1) parking stall per fifty (50) square
feet of the largest assembly area of the Improvement to be constructed on a Type H
Lot, less the on-site parking stalls available on the Type H Lot, and less any public
street or private roadway parking stalls directly abutting the Type H Lot.

“Right-of-way” shall mean land, property, or property interest, secured and
reserved to the public for transportation, utility services, drainage, sidewalk, or other
public purposes.

“Significant Tree” shall mean each tree on a Lot which has a caliper in excess of
eight (8) inches measured at one foot above grade.

“Type H Lots” shall mean all Lots located on Civic, Community or Church
Property.



“Type | Lots” shall mean all Lots located on Mixed-use Property.

“Village Gardens Architectural Committee” or “VGAC” shall mean a review
committee established at the sole discretion of the Declarant which shall be responsible
for the review and approval of all Lot Development Plans and the review and approval
of any other plans requiring compliance with the Village Gardens Architectural
Standards.

“Village Gardens Architectural Team” of “VGAT” shall mean and refer to the
architectural and design firms pre-approved by the Declarant and the VGAC for
designing any Improvements on the Lots in the Village Center.

“Village Gardens Architectural Standards” or “VGAS” shall mean and refer to the
written standards, as amended from time to time, for the construction of Improvements,
structures, appurtenances, and landscaping on the Properties in the Village Center
within the jurisdiction of the Association which standards are adopted by the VGAC
pursuant to this Declaration and incorporated herein by this reference. The VGAS may
impose different requirements for different portions of the Properties consistent with this
Declaration and the Village Gardens PUD. The VGAS for the Village Center shall be on
file and available for inspection from the Association.

ARTICLE Il
RESTRICTIONS AND COVENANTS

1. Use. The Properties shall be used as designated under the Village
Gardens PUD and as further restricted herein. Any conflicting provision of the Village
Gardens PUD and this Declaration shall be resolved in favor of this Declaration.

2. Plan Approval.

(a) Village Gardens Architectural Team (VGAT). Any Improvements
designed for the Properties should be designed by the VGAT. Any

Improvements not designed by the VGAT will be subject to a formal review
process by the VGAC. The formal review process will be at the expense of the
person or entity seeking approval of Improvement. The formal review process
will consist of the following phases: :

(i) Preliminary review consisting of a schematic design and a
general concept indicating proposed space uses, building massing, _
fenestration, signage and any other general aspects of the Improvement.

(i} Design development review consisting of the preliminary
review with material selections, site and grading plan, and other detailed
aspects of the Improvement.




(i)  Final review of contract documents consisting of the Lot
Development Plan as set forth in paragraph (b) below.

(b) Lot Development Plan. Prior to construction or remodel of any
Improvement on any of the Properties, the Lot Owner shall submit a Lot
Development Plan to the VGAC for review and approval. The Lot Owner shall
satisfy this requirement by submitting the following items to the VGAC as
designed and set forth in the VGAS:

(i) Site Plan including proposed grades;
(i)  Foundation Plan and proposed finished floor elevations;

(i)  Building plans including elevation of all facades, floor plans
and Lot amenities;

(iv)  Material plans and specifications;

v) Exterior colors and materials sheet;

(vi)  Exterior and display lighting plan;

(vii) Tree preservation plan,

(viii) Signage plan;

(ix) Sidewalk plan according to the VGAS; and

(viii) Al other data the VGAC may require with respect to any
construction activity.

(c)  Timing of approval. Written approval, approval subject to
conditions, or disapproval of the Lot Development Plan shall be given by the
VGAC within forty-five (45) days from and after receipt thereof by the VGAC.
Approval of such plans shall not be unreascnably withheld; provided, however,
that the VGAC shall have the sole and exclusive right, in its sole discretion, to
approve or reject any such Lot Development Plan if, in the opinion of the VGAC,
either the style, size, material or site plan of such Improvement does not conform
to the general standard and character of the Improvements to be constructed
within the Village Center. If the Lot Development Plan is approved subject to
conditions, a final Lot Development Plan including all conditions addressed must
be submitted to the VGAG for final approval. Failure to do so shall render invalid
the approval of the Lot Development Plan.




(d)  Village Gardens Architectural Standards (VGAS). All

Improvements must be in conformance with the VGAS or otherwise be approved
in advance and in writing by the VGAC.

3. Grading and Erosion Control. Declarant shall have the sole and exclusive
right to establish initial grades, slopes and contours on all Lots. Once such grades,
slopes and contours have been established by the Declarant, they shall not be changed
in connection with the construction of any Improvement on a Lot without written
approval from the VGAC. In no event will any such Lot be graded or sloped so as to
change the flow of surface waters to or from abutting Lots and Common Areas.

(a) Damage to an abutting Lot or Common Area. The Lot Owner of
the Lot upon which construction is taking place and whose actions or inactions

cause or contribute to cause damage to an abutting Lot or Common Area shall
be responsibie for repairing such damage and returning the abutting Lot or
Common Area to its original condition. Upon notice to the Lot Owner from
Declarant to repair the abutting Lot or Common Area, the Lot Owner shall have
forty-eight (48) hours from delivery of the notice to repair the abutting Lot or
Common Area.

(b)  Liens for repairs to an abutting Lot. If the Lot Owner fails to
make the repairs required in the notice then Declarant may take any measures

necessary to repair the damage done to the abutting Lot or Common Area and
assess the costs of the measures to the Lot Owner. The costs assessed, when
shown of record, shall be a lien upon the Lot Owner's Lot, and until paid, shall
bear interest at 18% per annum or the maximum rate allowed by law, whichever
is less.

(c)  Timing and adequacy of erosion control measurgs. The
adequacy of erosion control measures on a Lot shall be subject to continual

review during construction. Lot Owners shall notify the VGAG at least ten (10)

- days prior to the commencement of construction, and Lot Owners shall install
erosion barriers at the Lot Owners’ expense prior to commencing construction. If
erosion control measures are not in place within forty-eight (48) hours after the
commencement of construction, Declarant may take all necessary erosion
control measures and charge the cost of the measures to the Lot Owner. Such
costs assessed, when shown of record, shall be a lien upon the Lot and until
paid, shall bear interest at 18% per annum or the maximum rate allowed by law,
whichever is less.

(d)  Stockpiling dirt. No dirt from grading, excavation or resulting
from any other activity on any Lot, may be removed from the Properties without
the prior written permission of Declarant. Declarant or the Association may
designate an area or areas within the Village Center or Village Gardens for
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stockpiling dirt, and those placing dirt in such areas will level it so as to allow for
mowing and maintenance.

4, Minimum Standards, Special Requirements and Restrictions. The
following general standards, special requirements and restrictions shall guide the VGAC

in the review of any and all Lot Development Plans submitted for approval within the
Village Center. These standards, requirements and restrictions shall not be relied upon,
interpreted or applied as absolute requirements for Lot Development Plan approval.
The VGAC shall have the right, in the VGAC's sole and absolute discretion, to modify
the application and interpretation of these standards, requirements and restrictions
when exercising plan approval authority. All Improvements constructed within the
Properties and Common Areas prior to the recording of this Declaration shall be exempt
from conformance with this Declaration and the VGAS. However, all other
Improvements and remodels or additions to existing Improvements and Common Areas
after the recording of this Declaration shall be in conformance with this Declaration and
the VGAS.

(a) Lot Coverage. The Lot Coverage of any Improvement on any of
the Lots shall cover at least ninety (90%) of the total buildable square footage of
the Lot unless otherwise approved in advance and in writing by the VGAC. In
determining Lot Coverage, the VGAC may include drive-thru lanes and
overhangs, permanent outdoor dining areas, designated loading dock lanes,
permanent or semi-permanent product displays, and greenhouses. Lot 1, Block
3, Village Gardens 1% Addition, Lincoln, Lancaster County, Nebraska, shali be
exempted from this Lot Coverage requirement.

(b)  Exterior finish requirements. All Improvements constructed on any
Lot shall comply with exterior finish requirements set forth in VGAS. Building and
site material colors shall adhere to the architectural style of the building. Prior to
commencement of construction, exterior colors and materials plan must be
submitted and approved by the VGAC as part of the Lot Development Plan under
Article Ill, Section 2, above.

(c)  Roof requirements. The roof of each Improvement constructed
upon any Lot will be dictated by a unique architectural style and must comply
with VGAS.

(d) Lots adiacent to water. All Lots having direct physical or visual
access to ponds or streams shall not unreasonably restrict the visual access of
the surrounding Lots to the water feature. Any other desired landscaping or hard
surface features at or near a water feature must receive prior written approval
from the VGAC.

5. Construction Time Frame. A building permit must be obtained from the
City of Lincoln and construction commenced upon a Lot within twelve (12) months from
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the Closing on the Lot. Additionally, construction of any Improvement to be located
upon a Lot shall be completed within eighteen (18) months from the date of
commencement of excavation or construction of the Improvement. Upon written
approval of the VGAC which shall not be unreasonable withheld, Improvements may be
built in stages with each stage required to be completed within eighteen (18) months
from the date of commencement of excavation or construction of the stage of the
Improvement. In the event a building permit has not been obtained or construction is
not commenced and completed within two and one-half (2 %2 ) years from Closing,
Declarant shall have the option to repurchase the Lot for its original sale price, less any
real estate commissions or other closing costs paid by Declarant at the time of the
original sale. Declarant shall exercise this option by sending written notice to the then
Lot Owner within one hundred eighty (180) days of the expiration of any of the above
timeframes or this option shall be considered waived by the Declarant as to the subject
Lot.

6. Driveways, Sidewalks, and Access. All driveways, sidewalks, and other
access to a Lot shall be in conformance with the VGAS and the VGAC sidewalk design
for the Village Center. All driveways, sidewalks and other access to a Lot shall b
installed at the Lot Owner’s expense. :

7. Garages and Carports. Garages and carports shall be designed and
finished to be compatible with and complement any adjoining buildings. Where visible
from a public or private street, garage doors shall be limited as set forth in the VGAS.

8. Fences. Fencing is discouraged in the Village Center unless necessary
for public safety, required screening or the Lot Use. The scale and the quality of the
fence should complement the architectural style of the Village Center and shall be in
conformance with the VGAS. Not withstanding anything to the contrary, the following
shall not be permitted without the prior written approval from the VGAC:

(@)  Walls or fences constructed along the bank of any Common Area
lake or pond, whether or not such lake or pond is located partially upon or
adjacent to the Lot or the Properties;

(b)  Stockade, railroad ties, and/or pressure treated lumber; or
(c)  Chain-link style fencing.

9. Accessory Structures and Appurtenances. Any and all Improvements,
accessory structures, and appurtenances made to a Lot must receive prior written

approval by the VGAC and be in conformance with the VGAS, including but not limited
to, decks, gazebos, free standing flag poles, greenhouses, air conditioning units,
electrical or gas meters, solar panels, garbage cans, synthetic fauna and flora,
permanent grills, firewood, vegetable gardens, recreation and play equipment, animal
houses and runs, hot tubs and spas, and propane tanks.
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